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STATEMENT OF INTEREST OF AMICUS 

CURIAE
1
 

The American  College of Trust  & Esta te 

Counsel (“ACTEC”) is a  nonprofit  organiza t ion  of 

more than  2,500 t rust  and esta te lawyers and law 

professors from throughout  the United Sta tes, 

Canada , Cent ra l and South  America , Europe, and 

Asia .  Fellows of ACTEC are skilled and exper ienced 

in  t rust  and esta te law and a re elected by their  peers 

on  the basis of their  professiona l reputa t ion , qua lity 

of their  work, and their  substant ia l pro bono 

cont r ibut ions to the pract ice and the public, 

including lectur ing, wr it ing, t eaching, and dra ft ing 

cour t  ru les and legisla t ion .  ACTEC is dedica ted to 

enhancing t rust  and esta te law and pract ice through 

resea rch , educa t ion , t echnica l advice to 

governments, and, on  ra re occasions, offer ing 

assistance to cour t s in  understanding th is a rea  of 

the law.   

 

Established in  Los Angeles in  1949, ACTEC’s 

office is now loca ted in  Washington  D.C. and is 

governed by 39 Fellows who serve on  it s Board of 

Regents, six of whom are the officer s of ACTEC.  

Much of the work done by ACTEC is performed by 

commit tees, including the Amicus Review 

Commit tee. 

                                                           
1
 Counsel for  th e par t ies were n ot  in  any way involved in  

au thor ing th is br ief.  Neither  counsel for  a  par ty nor  a  par ty 

made a  monetary con t r ibu t ion  to fund the pr epara t ion  or  

submission  of th is br ief.  No oth er  monetary con t r ibu t ions were 

made.   
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The Amicus Review Commit tee
2
 and the 

officers of ACTEC voted unanimously to approve 

ACTEC’s filing of an  amicus br ief in  this case.
3
   

 

In  th is case, we believe we can  assist  the 

Cour t  in  understanding the h istory and pract ice of 

sta te fiducia ry income taxat ion  as applied  to 

undist r ibuted income of t rust s and the complexit ies 

of such  sta tu tes in  the context  of the mult i-sta te 

contacts common in  today’s mobile society. 

 

SUMMARY OF ARGUMENT 

Pet it ioner  frames the quest ion  before the 

Court  a s “Does the Due Process Clause prohibit  

sta tes from taxing t rust s based on  t rust  

beneficia r ies’ in -sta te residency?” Respondent  frames 

the quest ion  th is way: Did the Nor th  Carolina  

                                                           
2
 The Amicus Review Commit t ee con sists of Margaret  G. 

Lodise, Sacks, Glazier , F ranklin  & Lodise LLP, Los Angeles, 

Californ ia  (cha ir ), Rober t  W. Goldman, Goldman Felcoski & 

Stone, P .A., Naples, F lor ida ; Car lyn  S. McCaffrey (Past  

Presiden t  of ACTEC), McDermot t  Will & Emery LLP, New 

York, New York; Professor  Rober t  H. Sitkoff, Ha rvard Law 

School, Cambr idge, Massachuset t s; Bruce M. Ston e (Past  

Presiden t  of ACTEC), Goldman Felcoski & Ston e, P .A., Cora l 

Gables, F lor ida ;  and Gregory N. Bar r ick, Durham, J on es & 

Pinegar , Sa lt  Lake City, Utah  (Sta t e Cha ir , Utah). 

   
3
 The br ief was draft ed by an  ad hoc commit t ee consist ing of 

David A. Berek, J ona than  G. Bla t tmachr , J an e G. Ditelberg, 

Gregory Gadar ian , Mitchell M. Gan s, Car l L. King, Richard W. 

Nenno, Raj A. Ma lviya , an d Char les A. Redd.  
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Supreme Cour t  correct ly apply set t led due process 

pr inciples to the unique fact s of th is case when the 

Sta te sought  to tax the wor ldwide income of a  t rust  

to which  it  had no connect ion , based solely on  the 

domicile of a  discret ionary beneficia ry who might  

never  in  fact  become ent it led to receive a  

dist r ibut ion  from this t rust?  In  order  to assist  the 

Cour t  in  it s considera t ion  of due process under  the 

circumstances of th is case, ACTEC’s br ief discusses 

the na ture of t rust s, the income taxa t ion  of t rustees 

under  federa l and sta te laws, and due process 

jur isprudence tha t  may have an  impact  on  the 

income taxat ion  of t rustees.  

ARGUMENT 

I. INTRODUCTION  

The goal of ACTEC is to assist  the Cour t  in  

understanding the na ture of ir revocable t rust s and 

the rela t ionship between the Due Process Clause 

and sta te fiducia ry income tax laws.   

 

Our  discussion  is limited to the income 

taxa t ion  of t rust ees of t rust s tha t  a re subject  to 

taxa t ion  under  the genera l ru les of Subchapter  J  of 

Chapter  1 of the In terna l Revenue Code of 1986, as 

amended (“I.R.C.).
4
  

                                                           
4
 Trusts that are subject to tax under Subchapter J of Chapter 1 of the IRC 

are defined in Treas. Reg. §301.7701-4 as arrangements created by “will 

or by inter vivos declaration whereby trustees take title to property for 
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II. OVERVIEW OF TRUSTS AND 

FIDUCIARY INCOME TAXATION  

A t rust  is a  lega l a rrangement  crea ted by a  

person  (the set t lor , grantor , t rustor , or  t est a tor ) who 

t ransfers proper ty to another  person  (the t rustee) to 

hold and administer  for  the benefit  of another  person  

or  per sons (the beneficia ry or  beneficiar ies). The 

ha llmark character ist ic of a  common law t rust  is the 

division  of legal and equitable t it le to t rust  a sset s: 

“the t rustee holds lega l t it le to the t rust  proper ty, 

but  the beneficia r ies have equitable or  beneficia l 

ownership.” Rober t  H. Sitkoff & J esse Dukeminier , 

WILLS, TRUSTS AND E STATES, 10th  Ed. (2017).  This 

Cour t  recognized th is dua lity and it s applica t ion  in  

determining the due process implica t ions of sta te 

taxa t ion  of t rust s in  Greenough v. T ax Assessors, 331 

U.S. 486, 494 (1947).  S ee also Am ericold  R ealty T r. 

v. Conagra Foods Inc., 136 S. Ct . 1012 (2016) 

(focusing on  the cit izenship of the t rustee, not  the 

beneficia r ies, for  diversity-of-cit izenship purposes 

a fter  acknowledging tha t  a  t rust  is not  a  separa te 

en t ity but  a  fiducia ry rela t ionship).  Thus, fiducia ry 

income tax (the tax imposed on  income earned from 

                                                                                                                       

the purpose of protecting it or conserving it for the beneficiaries under 

the ordinary rule applied in chancery or probate courts.”  Other 

arrangements that may be referred to as “trusts,” such as business trusts, 

are not subject to the rules of Subchapter J.  Instead, they are taxed as 

associations, corporations, or partnerships.  Subchapter J treats the 

income of certain trusts as owned by the trust’s grantor or, in some cases, 

by its beneficiary.  The trustees of those trusts do not pay federal tax on 

trust income.  These trusts are generally referred to as “grantor trusts”.  

Trusts that are not subject to the grantor trust rules are referred to as 

“nongrantor trusts”.  Most states, but not all, follow the federal rules and 

will not subject the trustees of grantor trusts to state income tax. 
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t rust  a sset s but  not  dist r ibuted to an d taxed to a  

beneficia ry) is imposed on  a  t rustee, and not  on  the 

t rust  it self, which  is not  a  separa te en t ity or  

t axpayer . That  a  t rust  may be acknowledged as 

having a  separa te existence for  income tax purposes 

only, Anderson v. Wilson , 289 U.S. 20, 27 (1933) 

(“[T]he law has seen  fit  to deal with  this abst ract ion  

[i.e., a  t rust ] for  income tax purposes as a  separa te 

existence”), does not  diminish  the  fact  tha t  a  t rust , 

a s such , cannot  sue or  be sued or  take or  be impacted 

by any act ion.  A t rust  act s and is acted upon only by 

and through it s t rustee. 

A. State  Taxation  of Tru ste e s  

 Sta tes tha t  impose a  fiducia ry income tax 

genera lly impose their  t ax on  t rustees of t rust s tha t  

have cer ta in  defined connect ions to the sta te.  Most  

sta tes refer  to these t rust s as “residen t  t ru st s.”
5
  

Sta tes define the relevant  connect ions for  a  resident  

t rust  in  severa l different  ways.  These differences 

lead to inconsisten t  sta te fiducia ry income tax 

t rea tment  of the same t rust ees and can  resu lt  in  the 

same income being subject  to sta te income tax two or  

more t imes.  Some sta tes, recognizing the 

const itu t iona l limit s on  their  ability to tax, do not  

                                                           
5
 Addit iona lly, many sta t es impose a  fiduciary income tax on  

t rust ees of t ru st s th a t  do not  meet  th a t  r esidence t est  bu t  have 

income gen era ted with in  tha t  sta t e, commonly known as 

“source income.”   Th e t axa t ion  by a  sta t e of t r ust  income 

sourced in  tha t  st a t e is n ot  th e su bject  of th is proceeding. 
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t ax t rustees of resident  t rust s in  cer ta in 

circumstances.
6 

B. Tru stee  Taxation  an d  Con stitu tion al 

Lim itation s  

One of the first  repor ted decisions of th is 

Cour t  to test  the const itu t iona lity of a  sta te’s 

t axa t ion  of t rust ees was S afe Deposit & T r. Co. v. 

Virgin ia , 280 U.S. 83 (1929).  The S afe Deposit  case 

involved a  sta te in tangibles tax assessed by Virgin ia  

against  a  Maryland t rustee. The Cour t  held tha t  the 

imposit ion  of an  in tangibles tax by Virgin ia  was 

unconst itu t iona l under  the Due Process Clause 

because the actua l situs of the proper ty was in  

Maryland where the t rustee, the holder  of legal t it le 

to the t rust  proper ty, was loca ted, and neither  the 

grantor  nor  the beneficia r ies who resided in  Virgin ia  

had cont rol over  the t rust  esta te.  

As discussed below, the sta tes tha t  impose 

fiducia ry income taxes have made var ious choices in  

select ing the basis for  t axa t ion  of t rust ees. While 

                                                           
6
 New York Sta t e, for  example, will n ot  t ax th e t r ust ees of a  

residen t  t ru st  if th e t rust  has n o t rust ees who ar e domiciled in  

New York, n o New York source income, and n o physica l 

proper ty loca ted in  New York.  N.Y. Tax Law  §605(B)(3)(D). S ee 

also Richard Nenno, Bases of S tate Incom e T axation  of 

N ongrantor T rusts, S tate S urvey , Am er ican  College of Trust  

and Esta t e Counsel (ACTEC), updated February 25, 2019, 

h t tps://www.actec.org/assets/1/6/Nenno_sta te_n ongran tor_tax_s

urvey.pdf, passim , for  a  summary of the sta t e fiduciary income 

tax sta tu es.  (Nenn o, S tate S urvey). 
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North  Carolina  has sought  to impose a  tax based 

upon the residence of a  beneficia ry with in  the sta te, 

the legisla ture could have selected any number  of 

other  grounds for  t axa t ion  which  might  not  have 

been  const itu t ionally problemat ic.
7
  

C. Sh ared Ben e fic ia l In tere sts   

In  addit ion  to the bifurca t ion  of the ownership 

of t rust  proper ty between lega l and equitable 

in terest s (held respect ively by the t rustee and the 

beneficia r ies), the t rust  it self can  provide a  va r iety of 

benefit s for  one or  more different  beneficia r ies.  

These in terest s can  be consecut ive (cu rrent  and 

fu ture beneficia r ies) or  concurrent  (mult iple current  

beneficia r ies).  In  addit ion , beneficia r ies can  be 

designa ted as cont ingent  recipien ts of an  in terest  in  

t rust  proper ty, meaning their  r ight  to receive 

proper ty is not  vested, and non -cont ingent  recipien ts 

of t rust  proper ty, meaning the beneficiary has a  

vested in terest  in  receiving t rust  proper ty (though 

such  a  r ight  can  be subject  to divestment  upon the 

happening of a  con t ingency, if the terms of the 

governing inst rument  so provide).  

A t rustee may have an  obliga t ion  to dist r ibute 

a ll income ea rned by t rust  a sset s to a  pa r t icu la r  

beneficia ry or  group of beneficia r ies, an  obliga t ion  to 
                                                           
7
 Choosing an oth er  basis for  imposing a  fiduciary income tax 

might  not  have resu lted in  tax pa id by the t ru st ee of the 

Kaestner  Tru st  bu t  th e st a te cou ld have gen era ted income tax 

from t rust ees of oth er  t rust s tha t  did meet  th e a lt erna te 

residency t est . 
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dist r ibute a ll income but  discret ion  over  who among 

the group of permissible beneficia r ies  receives it , or  

complete discret ion  over  whether , when and to 

whom to dist r ibute t rust  income.  A beneficia ry’s 

in terest  in  a  t rust  may be cont ingent  upon an 

exercise of discret ion  by a  t rustee, or  cont ingent  

upon the happening of an  event  such  as reaching a  

specific age or  the beneficia ry’s surviva l unt il the 

t ermina t ion  of someone else’s beneficia l in terest  in  

the t rust . For  example, a  t rust  inst rument  may 

provide for  dist r ibut ions of income to a  beneficia ry 

only in  the discret ion  of the t rustee unt il the 

beneficia ry reaches age 21, and manda tory 

dist r ibut ion  of a ll income to the beneficia ry a fter  age 

21. For  purposes of t h is discussion , we will consider  

a  beneficia ry who is en t it led by the terms of the 

t rust  to receive a ll or  a  por t ion  of the income 

genera ted by t rust  a sset s in  a  pa r t icu la r  year  as 

having a  “vested” interest .  All other  beneficia r ies 

have cont ingent  income in terest s unt il the necessa ry 

condit ion  has been sa t isfied and will be refer red to 

as having cont ingent  in terest s. 

A t rust  may have a  single beneficia ry who is a  

current  permissible recipien t  of t rust  income or  to 

whom income must  be dist r ibuted.  Many t rust s 

have mult iple beneficia r ies who, a t  any par t icu la r  

t ime, a re permissible recipien ts of t rust  income in  

the discret ion  of t he t rustee. These cont ingent  

beneficia r ies may be adult s or  minor s, and may live 

in  one sta te or  in  many sta tes.  Each may be 

receiving significant  dist r ibut ions from a  t rust  or  

may never  receive any dist r ibut ion  from the t rust , 

depending on  the t rust  t erms and the needs and 
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other  resources of tha t  beneficia ry as well a s 

an t icipa ted needs of fu ture cont ingent  beneficia r ies.  

Some t rust s provide t ime per iods where no 

dist r ibut ion  may be made to any beneficiary.
8
 

D. Con tin gent Ben e fic iarie s  an d th e  Con du it 

Natu re  of Fiduc iary  In com e  Taxation  

It  is possible tha t  a  cont ingent  beneficia ry 

may never  receive a  dist r ibut ion  of t rust  proper ty. A 

cont ingent  beneficia ry possesses no current  

ownership r ights in  the t rust  proper ty, and the 

proper ty is not  vested in  the beneficia ry.   

The federa l model of fiducia ry income taxat ion  

provides tha t  income is t axed only once: either  to the 

beneficia ry or  to the t rust ee.  In  broad terms, income 

ea rned from t rust  a sset s  is genera lly taxable to the 

beneficia ry if the income is dist r ibuted or  if the 

beneficia ry has the unrest r icted r ight  to deman d 

dist r ibut ion .  The income is otherwise taxable to the 

t rustee.  Thus, unless the beneficia ry has such  an 

unrest r icted r ight , undist r ibuted income is t axable 

to the t rust ee.  I.R.C. §§ 651-652 and 661-662. 

                                                           
8
 For  an  ext r eme example, see Bar ry, Mr. T hullusson’s Will , 22 

VA. L. REV.  416 (1935-36), descr ibing Peter  Thellu sson’s Will, 

which  directed a t  h is dea th  in  1797 tha t  a ll income must  be 

accumula ted un t il a ll of h is son s and grandsons living a t  h is 

dea th  were deceased, which  was a  per iod of about  sixty years . 
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III. STATE AP P ROACHES TO TAXATION 

OF TRUSTEES  

A. No In com e  Taxation  

 

 Current ly, seven  sta tes—Alaska , Flor ida , 

Nevada , South  Dakota , Texas, Washington , and 

Wyoming—do not  have a  sta te income tax.  

Addit iona lly, New Hampshire genera lly does not  t ax 

the income of t rustees of nongrantor  t rust s
9
 resident  

in  it s sta te  

 

B . Criteria  for Incom e  Taxation  of Tru stee s  of 

Res iden t Tru sts  

 

 Each  of the other  st a tes and the Dist r ict  of 

Columbia  taxes t rustees of t rust s resident  in  it s 

ju r isdict ion . A t rust  can  become a  resident  t rust  in  

one or  more pa r t icu la r  sta tes under  one or  more of 

the following cr iter ia :
10

 (1) if the t rust  was crea ted by 

                                                           
9
 Unless oth erwise specified, a ll refer ences to "t ru st" mean  a  

nongran tor  t ru st , as discu ssed ear lier  in  th is br ief a t  Sect ion  I, 

footnote 4. 

 
10

 A few sta tes a lso view a  sta tement  of govern ing law in  th e 

t rust  agreemen t  a s a  factor  in  determin ing t ru st  r esidency.  For  

example, Louisiana  taxes a  t rust  if the t ru st  specifica lly 

provides tha t  Lou isiana  law govern s, bu t  it  does not  tax such  a  

t rust  if th e t ru st  specifies tha t  the law of an oth er  st a te applies. 

S ee Louisiana  Fiduciary Income Tax Return  and Inst ruct ion s, 

form IT-541 a t  4. However , Idaho and Nor th  Dakota  consider  

the designa t ion  of their  laws as on ly on e factor  in  determin ing 

whether  a  t rust  is a  r esiden t  t rust .  S ee Nenno, S tate S urvey. 
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the Will of a  t esta tor  who was domiciled in  the sta te 

a t  dea th ; (2) if the set t lor  of an  in ter  vivos t rust  was 

domiciled  in  the sta te when  the t rust  became 

ir revocable; (3) if the t rust  is administered in  the 

sta te; (4) if one or  more t rustees live or  do business 

in  the sta te; or  (5) if one or  more beneficia r ies a re 

resident  in  the sta te. 

C. Th e  North  Carolin a Approach  

 The approach  adopted by Nor th  Carolina  is 

uncommon.  A tota l of only four  sta tes (Nor th  

Carolina , Tennessee, Georgia , and Ca liforn ia ) 

impose a  tax on  t rustees of t rust s based on  the 

residence of a  beneficia ry in  the sta te.  In  addit ion , of 

those four , on ly two, Nor th  Carolina  and Tennessee, 

do so based upon  the residence of cont ingent  

beneficia r ies.
11

  The Nor th  Carolina  Supreme Cour t  

held tha t  the Nor th  Carolina  sta tu te as applied to 

the t rustees of the Kaestner  Trust  viola tes the Due 

Process Clause.  There is no published decision  in  

Tennessee on  th is issue. 

                                                           
11

 S ee Cal. Rev.  & Tax. Code §§ 17041(a)(1), 17043(a), 17742(a).  

In  Georgia , th is r esu lt  is reach ed by ana logy to. Ga . Comp. R. & 

Regs. 560-7-8- .35(1)(d.), which  does n ot  character ize a  t ru st  

with  Georgia  ben eficia r ies bu t  a  n on -residen t  t rust ee as a  

residen t  t rust  and does n ot  r equ ir e such  a  t ru st ee to withh old 

tax upon  th e sa le of rea l esta t e in  such  t ru st s.  In  Tenn essee, 

the en t ir e income tax is being phased ou t  and will be fu lly 

repea led a s of J anuary 1, 2021.  S ee Tenn . Dept . Revenue, 2018 

Guidance for T ennessee’s Hall Incom e T ax Return , J u ly 12, 

2017. 
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 Where a  t rust  has sufficien t  contacts with  a  

sta te, the sta te may tax the t rustee on  undist r ibuted 

income.  The quest ion  in  th is case is whether  the 

t rustees of a  t rust  having no contacts with  Nor th  

Carolina  other  than  the residence of it s  cont ingent  

beneficia r ies, may be subject  to tax in  Nor th  

Carolina  on  undist r ibuted income tha t  is not  sourced 

with in  the sta te and which  may or  may not  ever  be 

dist r ibuted to a  Nor th  Carolina  resident .  Nor th 

Carolina ’s tax regime a t tempts to tax undist r ibuted 

t rust  income which  a  la rge major ity of the other  

sta tes do not  t ax. Of course, Nor th  Carolina  is free to 

tax such  income as it  chooses as long as it s t ax 

regime complies with  the requirements of the Due 

Process Clause.  

IV. THE SAME TRUST COULD BE A 

RESIDENT OF SEVERAL STATES OR 

OF NO STATE  

 There is no universa l ru le among the sta tes 

tha t  a  t rust  is a llowed to be a  resident  of only one 

par t icu la r  sta te. Consequent ly, depending on  the 

circumstances, a  t rust  could easily sa t isfy one or  

more of the residency cr iter ia  of mult iple sta tes 

where the set t lor , t rustee, beneficia ry, and asset s 

have a  nexus.  This over lapping effect  crea tes the 

problem of t rust s tha t  a re t rea ted as resident  t rust s 

in  more than  one sta t e and thus  the t rustees of such  

t rust s a re potent ia lly subject  to mult iple sta te 

income tax levies without  an  offset t ing tax credit  or  

other  mechanism to a llay the impact  of double 

taxa t ion .  Although th is Cour t  has held tha t  sta te 

taxa t ion  by mult iple jur isdict ions is federa lly 
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const itu t iona l in  the t ransfer  t ax context , see, e.g., 

Curry v. McCanless, 307 U.S. 357, 368–71 (1939), it  

has not  addressed sta te residency-based income 

taxa t ion  by mult iple jur isdict ions.  

In  2015, the Mult ista te Tax Commission, a  

United Sta tes in tergovernmenta l sta te tax agency 

crea ted by the Mult ista te Tax Compact  of 1967, took 

up an  inquiry concern ing the problems crea ted by 

the pa tchwork of sta te fiducia ry income tax regimes.  

The Commission  made a  key observa t ion  about  a  

proposed uniform fiducia ry income tax sta tu te:   

Due to increasing sta te in terest  in  

a t t ract ing financia l inst itu t ions, the group 

decided to elimina te any factor  from the 

residency test  rela ted to t rustees or  t rust  

admin ist ra t ion . The project  therefore would 

involve determining which  remaining 

factors best  reflect  a  t rust ’s presence in  the 

sta te; whether  mult iple factors or  a  

h iera rchy would be involved [.]”
12

   

In  th is case, pet it ioner  poin ts to the fact  tha t  

the Kaestner  Trust  may avoid sta te income taxa t ion 

a ltogether  because it  is not  a  resident  t rust  in  any 

sta te.  While this may be t rue in  a  pa r t icu la r  yea r , 

                                                           
12

  Lila  Disque, In terstate T axation  of T rusts:  T he Multistate 

T ax Com m ission  Project., address and mater ia ls in  connect ion  

with  the Am er ican  Bar  Associa t ion  Sect ion  of Real Proper ty, 

Trust  and Esta t e Law Spr ing Symposia , Sta te Income Taxat ion  

of Tru st s Holding Business In ter est s (Apr . 30, 2015) (project  

u lt ima tely abandon ed when  st a t es cou ld not  reach  consen sus 

concern ing approach  to taxa t ion). 
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th is is not  because there a re no sta tes with  a  nexus 

sufficien t  to impose a  tax on  the t rust ee of the 

Kaestner  Trust  if such  a  sta te elected to adopt  a  

different  t ax regime.  Fur ther , if the income 

accumula ted and not  subject  to Nor th  Carolina  tax 

in  one year  is dist r ibuted to a  Nor th Carolina  

resident  in  a  la ter  yea r , Nor th  Carolina  could, a s 

out lined below, impose it s t ax then  when it  has 

become clea r  tha t  the resident  beneficia ry has in  fact  

received previously accumula ted income. 

Sta tes typica lly impose tax on  a  beneficia ry in  

the year  in  which  the beneficia ry receives the income 

from the t rust .  The mechanism for  th is t axa t ion 

involves grant ing the t rust  a  deduct ion  for  the 

payment  and requir ing the beneficia ry to include the 

income in  h is or  her  t ax return  in  the same year .  In  

th is case, because no dist r ibut ion  was made to the 

beneficia ry, this mechanism did not  apply.  As a  

resu lt , Nor th  Carolina  would not  ever  be able to tax 

the accumula ted income when it  was dist r ibuted 

unless it  changed it s sta tu te to tax the dist r ibut ion 

of accumula ted income in  the year  of receipt  by a  

beneficia ry. 

Nor th  Carolina  has chosen  not  to use th is 

approach .  Instead, Nor th  Carolina  a t tempts to 

impose an  income tax direct ly on  the t rust ee in  the 

year  in  which  the income is ea rned on  the sole basis 

tha t  the t rus t ’s cont ingent  beneficia ry resided in  

North  Carolina . The fact s in  th is case demonst ra te 

why th is approach  may not  sa t isfy the minimum 

connect ion  requirement  of the Due Process Clause.  

No dist r ibut ions were ever  made to Ms. Kaestner  
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while she was a  resident  of Nor th  Carolina , and 

indeed might  never  be made to a  person  who resided 

in  Nor th  Carolina  a t  the t ime of a  dist r ibut ion .  If 

income is accumula ted in  the discret ion  of the 

t rustee while Ms. Kaestner  lives in  Nor th  Carolina  

but  is never  dist r ibut ed to her  and is u lt imately 

dist r ibuted to a  resident  of anoth er  sta te in  a  fu ture 

year , North  Carolina ’s only connect ion  with  tha t  

income will have been  the possibility tha t  it  might  

have been , but  was not , dist r ibuted to a  Nor th 

Carolina  resident . 

Pet it ioner  a rgues tha t  “[b]eneficia r ies
13

 like 

Ms. Kaestner  can  now accumula te income in  their  

t rust s over  severa l decades, avoid taxes on  tha t  

income, and then , before taking a  dist r ibut ion  from 

their  t rust s, simply move—even temporar ily—to a  

sta te like F lor ida  that  does not  a ssess income taxes.  

Noth ing would stop these beneficia r ies from 

return ing the following year  to their  home sta te to 

resume residency a fter  t aking tax-free dist r ibut ions 

from their  t rust s."  Pet it ion  for  Writ  of Cer t iora r i 

da ted October  9, 2018 a t  21.  We note tha t  the same 

problem a r ises if residents of Nor th  Carolina  

purchase publicly t raded stock  tha t  apprecia tes 

while the owners reside in  Nor th  Carolina  but  who, 

before selling the stock , simply move to Flor ida .  

                                                           
13

 It  is a  t rustee, and n ot  a  beneficia ry, tha t  makes decisions 

abou t  dist r ibu t ing or  accumula t ing income.  We a ssume 

pet it ioner  is using th is term as sh or t -hand for  a  ben eficia ry n ot  

requ est ing a  dist r ibu t ion  or  object ing to the accu mula t ion  of 

income by th e t rustee. 
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Other  sta tes have sought  to address th is 

problem, in  pa r t , th rough the imposit ion  of a  tax on 

the dist r ibut ion  of a  t rust ’s accumula ted income.  

This type of tax is commonly refer red to as a  

“th rowback tax.”  In  some cases, federa l income tax 

law imposes a  tax on  the dist r ibut ion  of accumula ted 

income in  order  to prevent  the tax savings tha t  could 

resu lt  from temporary accumula t ions of income of a  

t rust  tha t  pa id income taxes a t  lower  ra tes than  it s 

beneficia r ies and the tax savings tha t  could resu lt  

for  the beneficia r ies of foreign  t rust s tha t  pay no 

federa l t ax on  accumula ted income.  I.R.C. §§665-

668.  The tax is computed essent ia lly by “throwing” 

the accumula ted income back to the tax years of the 

beneficia ry tha t  roughly correspond to the years 

when the income was ea rned by the t rust .  The 

beneficia ry receives a  credit  for  the federa l income 

tax paid by the t rustee in  those years.   Although  the 

throwback tax former ly applied to both  foreign  and 

domest ic t rust s, because the income tax ra tes for  

t rustees have been  sufficien t ly compressed to 

elimina te the oppor tunit ies for  th is type of perceived 

abuse in  the case of domest ic t rust s , the throwback 

ru les have been  limited in  applica t ion  genera lly only 

to foreign  t rust s and domest ic t rust s tha t  used to be 

foreign .  S ee, generally, Genera l Explana t ion  of the 

Tax Reform Act  of 1986 (H.R. 3838, 99th Congress; 

Public Law 99-514), prepared by the Sta ff of the 

J oin t  Commit tee on  Ta xa t ion  (May 4, 1987), 1243-

1246. 
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Any sta te could adopt  simila r  throwback 

ru les. Pennsylvania ,
14

 Ca liforn ia ,
15

 and New York 

have done so.
16

   Under  such  a  throwback regime, the 

beneficia ry who actua lly receives and benefit s from 

the accumula ted income would be taxed on  it . For  

example, if a  t rustee accumula tes income in  2019 

while a  cont ingent  beneficia ry lives in  Ca liforn ia , 

Ca liforn ia  does not  t ax it  in  tha t  yea r .  However , if a  

dist r ibut ion  is made to the Ca liforn ia  beneficia ry in  

2020 tha t  includes income accumula ted in  2019, 

Ca liforn ia  imposes it s t ax in  2020.
17

  

                                                           
14

 Penn sylvan ia  a ssesses a  th rowback tax on  accumula t ion  

dist r ibu t ions to r esiden t  ben eficia r ies from nonresiden t  t ru st s. 

61 Pa . Code § 105.5(c). 

 
15

 Th e Ca liforn ia  th rowback ru le provides th a t  a  ben eficia ry 

who cur ren t ly r eceives income th a t  was not  pr eviou sly t axed in  

Californ ia  becau se th e beneficia ry had a  con t ingen t  in ter est  a t  

the t ime it  was accu mula ted is subject  t o tax on  th e 

dist r ibu t ion  when  it  is dist r ibu ted to h im or  her .   CA. Rev. & 

Tax Code § 17745(b) provides th a t  “if n o taxes have been  pa id 

on  th e cur ren t  or  accumu la ted income of th e t ru st  becau se th e 

residen t  ben eficia ry's in terest  in  th e t ru st  was con t ingen t , such  

income sh a ll be taxable to th e beneficia ry when  dist r ibu ted or  

dist r ibu table to h im or  h er .” 

 
16

 The New York th rowback ru le was en acted to address 

situ a t ions involving nongran tor  t ru st s which  qualify for  an  

except ion  from New York income t ax applicable to cer ta in  New 

York r esiden t  t ru st s an d tha t  accumula te income which  is 

dist r ibu ted to New York res iden t  ben eficia r ies in  subsequ ent  

years.  N.Y. Tax Law § 612(b)(40).  

  
17

 Californ ia  Franch ise Tax Board, Form 541, Schedule J .  
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The federa l throwback ru les genera lly require 

the recipient  of a  dist r ibut ion  of accumula ted t rust  

income to be taxed essent ia lly as if tha t  income had 

been  received when it  was ea rned by the t rust .  

Adjustments for  the t ime va lue of money, tha t  is to 

say in terest  on  the tax defer red unt il the 

accumula ted income is dist r ibuted, can  elimina te the 

financia l advantages to the beneficia ry of the 

defer ra l of the tax.  S ee I.R.C. §668 (imposing a  non -

deduct ible in terest  charge on  the throwback tax 

imposed on  accumula ted dist r ibut ions from foreign 

t rust s). 

The fact  tha t  a  beneficia ry who ant icipa tes 

receiving accumula ted income might  escape sta te 

taxa t ion  of this income by changing h is or  her  sta te 

of residence before t he receipt  of the accumula ted 

income, crea tes no different  a  problem than  the 

possibility tha t  individua l t axpayers may avoid sta te 

taxa t ion  by changing residency before any other  type 

of income is received.  For  example, a  shareholder  

who ant icipa tes receiving a  substant ia l dividend 

next  year  on  stock he or  she cur rent ly owns can  

change residency before the dividend is received by 

moving to a  st a te with  no (or  a  lower) income tax on 

dividends.  The resu lt  should be no differen t  for  t rust  

dist r ibut ions of accumula ted t rust  income.   

Moreover , the hypothet ica l posited by 

pet it ioner  – a  Nor th  Carolina  resident  beneficia ry 

moves to another  st a te to r eceive the dist r ibut ion 

and then  moves back to Nor th  Carolina  – is easily 

addressed through the applica t ion of convent iona l 
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ant i-abuse tax doct r ines.  For  example, the move to 

the other  sta te could be ignored for  t ax purposes on  

the ground it  is not  a  bona  fide change in  residence. 

V. CONSTITUTIONAL CHALLENGES TO 

STATE INCOME TAXATION OF 

TRUSTEES 

 As noted above, the sta tes and the Dist r ict  of 

Columbia  apply one or  more cr iter ia  to determine 

whether  a  t rust  is a  resident  t rust .  If a  t rust  is a  

resident  t rust , the sta te’s tax regime genera lly 

subjects the t rustee of the t rust  to tax in  tha t  sta te 

on  it s wor ldwide income, regardless of where the 

income is der ived.  While it  may be obvious in  some 

situa t ions whether  a  pa r t icu la r  sta te’s residency 

sta tu te applies because of the loca t ion  of a  t rustee or  

sufficien t  t rust  administ ra t ion  contacts with in  the 

sta te, other  situa t ions may be more cha llenging to 

ana lyze because the sta te connect ions have 

evapora ted, sh ifted, a re weak, or  a re even 

nonexisten t . 

 In  the situa t ions where va lid contacts within  a  

sta te exist , the sta te may tax the t rustee of a  t rust  

only if doing so will not  viola te the sta te’s 

Const itu t ion  and the U.S. Const itu t ion .  The ru lings 

of th is Cour t  and the decisions of va r ious sta te and 

federa l cour t s on  the sta te income taxa t ion  of 

t rustees or  the applica t ion  of other  sta te tax sta tu tes 

have focused on  two const itu t ional rest ra in t s on  a  

sta te’s r ight  to impose a  tax—the Due Process 

Clause of the Four teenth  Amendment  and the 
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Commerce Clause. U.S. Const . Amend. XIV, § 1 and 

U.S. Const . Art . I, § 8, Cl. 3.
18

  Given  the issues posed 

in  th is case, we limit  our  discussion  to the 

applica t ion  of due process pr inciples to the taxa t ion  

of t rustees on  their  undist r ibuted income. 

A. Du e  P rocess  Clau se   

 

 The Four teenth  Amendment  to the U.S. 

Const itu t ion  provides tha t  no sta te sha ll “depr ive 

any person  of life, liber ty, or  proper ty, without  due 

process of law.”  U.S. Const . Amend XIV, § 1. The 

Nor th  Carolina  Const itu t ion  guarantees due process 

r ights by providing tha t  no person  sha ll be “in  any 

manner  depr ived of h is life, liber ty, or  proper ty, bu t  

by the law of the land.”  Art icle I, Sect ion  19 of the 

Const itu t ion  of Nor th  Carolina . The Nor th Carolina  
                                                           
18

 The Commerce Clau se gives Congress the sole power  to 

regu la t e commerce among the sta tes.  U.S. Const . Ar t . 1, §8, cl. 

3.  In  Kaestner, th e Nor th  Carolina  Supreme Cour t  on ly 

examin ed th e Due Process Clause a rgument .  Th e cour t  below 

did not  reach  the more r igorou s Commerce Clau se an a lysis, 

becau se it  was able to st r ike down the Nor th  Carolina  fiduciary 

income tax sta tu t e under  the Due Process Clau se.  As a  r esu lt , 

th is issue was abandon ed by respondent  on  appeal.  In  

Com plete Auto T ransit v. Brady , th is Cour t  a r t icu la ted a  four -

par t  t est  to determin e if a  sta te tax viola t es the Commerce 

Clause: (1) Nexus: th er e must  be a  sufficien t  connect ion  

between  the taxpayer  an d the sta te to war ran t  th e imposit ion  

of st a t e tax au thor ity; (2) Fa ir ly Appor t ioned: th e sta te mu st  

not  tax more than  it s fa ir  shar e of the income of a  t axpayer ; (3) 

Non-Discr im inat ion : the sta te mu st  n ot  t r ea t  ou t -of-sta te 

taxpayer s differen t ly from in -sta te t axpayer s; an d (4) Fa ir ly 

Rela t ed to Services: the t ax must  be fa ir ly r ela ted to services 

the sta t e provides to it s t axpayers.  Com plete Auto T ransit v. 

Brady, 430 U.S. 274 (1977). 
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Supreme Cour t  has noted tha t  “[t ]he term ‘law of the 

land’ as used in  Art icle I, Sect ion  19, of the 

Const itu t ion  of Nor th  Carolina , is synonymous with 

‘due process of law’ as used in  the Four teenth  

Amendment  to the Federa l Const itu t ion .”  R hyne v. 

K-Mart Corp ., 358 N.C. 160, 180 (2004).  

Accordingly, the Kaestner Cour t  ana lyzed the Sta te 

and Federa l due process cha llenges together . 

 This Cour t ’s decision  in  Quill Corp. v. N orth  

Dakota  is consisten t ly cited in  Due Process Clause 

cha llenges to sta te tax sta tu tes. Quill Corp. v. N orth 

Dakota , 504 U.S. 298, 306 (1992), overru led in  pa r t  

by S outh  Dakota v. Wayfair, Inc., 138 S. Ct . 2080, 

2099 (2018).  

According to Quill, when a  sta te seeks to 

impose a  tax, the Due Process Clause requires: (1) 

“some defin ite link, some minimum connect ion , 

between a  sta te and a  person , proper ty or  

t ransact ion  it  seeks to tax;” and (2) “tha t  t he income 

a t t r ibuted to the St a te for  t ax purposes . . . be 

ra t iona lly rela ted to va lues connected with  the 

t axing sta te.”  Id . When ana lyzing the first  

requirement , cour t s consider  whether  a  taxpayer’s  

“connect ions with  a  Sta te a re substant ia l enough to 

legit imize the Sta te’s exercise of power  over” it .  Id . 

a t  312.  I t  is impor tan t  tha t , when the taxpayer  has 

no physica l presence in  a  sta te, the taxpayer  must  

“purposefully avail it self of the benefit s of an  

economic market  in  the forum sta te.”  Id . a t  307.  

This requirement  ensures tha t  the taxpayer  is given 

“fa ir  warning tha t  it s act ivity may subject  it  to the 

jur isdict ion  of a  foreign  sovereign .”  Id . a t  308. The 
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cour t s then  ana lyze the second component  and 

assess “whether  the taxing power  exer ted by the 

sta te bears fisca l rela t ion  to protect ion , oppor tunit ies 

and benefit s given  by the sta te.”  Id .   

The Kaestner Cour t  ca refully ana lyzed the 

first  component  of the Due Process Clause under  the 

Quill lens.”
19

 In  Quill, th is Cour t  held tha t  the Due 

Process Clause’s “minimum contacts” test  no longer 

required physica l presence in  a  sta te to permit  sta te 

taxa t ion .  Quill Corp., 504 U.S. a t  318–19. Shor t ly 

before th is Cour t ’s decision  in  S outh  Dakota v. 

Wayfair, Inc., 138 S. Ct . 2080, 2099 (2018), the 

Kaestner Cour t  applied the Quill ana lysis of due 

process pr inciples and st ill found tha t  the t rustee of 

the Kaestner  Trust  did not  have the minimum 

contacts with  Nor th  Carolina  necessa ry to cause the 

t rustee to be subject  to tax.  

B. P ost Qu i l l  Dec is ion s  Address in g Du e  

P rocess  

 

 Since Quill was decided, a  handful of st a te 

cour t s have issued published decisions on  the 

                                                           
19

 It  a lso applied recen t  precedent  in  Nor th  Carolin a  standing 

for  th e proposit ion  tha t  “a  finding of min imum contacts to 

sa t isfy due process will va ry with  the quality and na ture of the 

[par ty’s] act ivity, bu t  it  is essen t ia l in  each  ca se th a t  th ere be 

some act  by which  the [par ty] purposefu lly ava ils it self of th e 

pr ivilege of conduct ing act ivit ies with in  th e forum Sta te, thu s 

invoking th e ben efit s an d protect ion s of it s laws . S k inner v . 

Preferred  Cred it , 361 N.C. 114, 123; 638 S.E .2d 203, 210-11 

(2006).  
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const itu t iona lity of sta te taxa t ion  of t rustees.  Only 

two of those decisions, Dist. of Colum bia v. Chase 

Manhattan  Bank , 689 A.2d 539 (D.C. App.. 1997) 

and Chase Manhattan  Bank  v. Gavin , 733 A.2d 782 

(Conn. 1999), upheld the sta te taxa t ion  regime in 

quest ion  on  due process grounds. However , in  both  of 

those out lier  cases, a ll bu t  one of the t rust s a t  issue 

were testamenta ry t rust s crea ted under  the Will of a  

resident  decedent , thus involving the necessity of the 

sta te’s proba te laws to effectua te the t rust . One of 

the t rust s involved in  the Connect icu t  case was an 

in ter  vivos t rust  with  one current  beneficia ry who 

had significant  r ights over  the t rust  including the 

r ight  to receive a ll t rust  proper ty a t   age 45 and the 

r ight  to direct  how the proper ty would be disposed of 

if she had died before age 45.  It  is not  clea r  tha t  the 

cour t  would have reached the same conclusion  if the 

beneficia ry’s r ights were less substant ia l. 

 The major ity of the decisions, including 

Kaestner, st ruck down the cha llenged tax sta tu te as 

unconst itu t iona l, with  the except ion  of one decision , 

in  which  the cour t  held in  favor  of the taxpayer 

based on  other  grounds. R esiduary T r. A U/ W/ O 

Kassner v. Dir. Div. of T axation , 28 N.J . Tax 541 

(Super . Ct . App. Div. 2015), aff’g, 27 N.J . Tax 68 

(N.J . Tax Ct . 2013); Linn v. Dep’t of R evenue, 2 

N.E.3d 1203 (Ill. App. Ct . 2013); McN eil v. 

Pennsylvan ia , 67 A.3d 185 (Pa . Comlth . Ct . 2013); 

Kim berley R ice Kaestner 1992 Fam ily T r. v. N .C. 

Dep’t of R evenue, 814 S.E.2d 43 (N.C. 2018), aff’g, 

789 S.E.2d 645 (N.C. Ct . App. 2016), aff’g, No. 12 

CVS 8740, 2015 WL 1880607 (N.C. Sup. Ct . Apr . 23, 

2015); Field ing v. Com m ’r of R evenue, 916 N.W.2d 
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323 (Minn . 2018),); Bank  of Am erica, N .A. v. Com m ’r 

of R evenue, 54 N.E. 3d 13 (Mass. 2016). 

C. Wa yfa ir  

 Only weeks a fter  the Kaestner decision , th is 

Cour t  issued it s opin ion  in  Wayfair, over turn ing in  

pa r t  it s ru ling in  Quill, which  had stood as precedent  

since 1992.  In  a  5-4 decision , th is Cour t  decla red 

tha t  the physica l presence requirement  of the 

Commerce Clause, established under  the substant ia l 

presence prong of t he Com plete Auto Test . was 

"unsound and incorrect ," and tha t  Quill and it s 1967 

predecessor  decision , N ational Bellas Hess Inc. v. 

Illinois, were over ru led.  

 The Wayfair decision  should have no impact  

on  the Kaestner decision .  The Wayfair decision’s 

reject ion  of the physica l presence test  applied to the 

Commerce Clause, not  the Due Process Clause.  The 

Kaestner Cour t , which  based it s decision  on  the Due 

Process Clause, did not  rely on  the lack of physica l 

presence of the t rust  or  of the t ru stee in  Nor th 

Carolina  because the physica l presence test  a s 

applied to the Due Process Clause had a lready been 

rejected by th is Cour t  in  the Quill case.  Although 

Quill rejected the Due Process physica l presence 

test , it  st ill required “’some defin ite lin k, some 

minimum connect ion , between a  sta te and the 

person , proper ty or  t ransact ion  is seeks to tax,’ 

Miller Bros. Co. v. Maryland , 347 U.S. 340, 344-345 

(1945), and tha t  the ‘income a t t r ibuted to the Sta te 

for  t ax purposes must  be ra t iona lly rela ted to ‘va lues 
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connected with  the taxing Sta te.”  Moorm an Mfg. Co. 

v. Blair, 437 U.S. 267, 273 (1978)” Quill Corp ., 504 

U.S. a t  306.  The Kaestner Cour t  held tha t  the 

residency of the beneficia ry was insufficien t  to 

establish  the required minimum connect ion. 

 A t rust  is not  a  business en t ity, bu t , a s 

discussed in  Sect ion  I, is a  rela t ionship between a  

t rustee and beneficia r ies involving the legal and 

beneficia l ownership of proper ty.  Thus, it  is difficu lt  

to determine where, if anywhere, a  t rust  can  be sa id 

to have the minimum connect ion  Due Process 

requires, a lthough, clea r ly, the residence of the 

t rustees, the beneficia r ies, the set t lor /t esta tor , or  the 

loca t ion  of t rust  a sset s a re a ll possibilit ies.  The 

Kaestner Cour t  focused on  the independent  

significance of a  t rust  and ra t iona lized how a  th ird 

par ty's (a  beneficia ry’s) physica l contacts with in  the 

sta te cannot  be a t t r ibuted to the taxpayer  (the 

t rustee of the t rust ) t o determine tax residency.   

 A t rustee holds lega l t it le to t rust  a sset s .  A 

cont ingent  or  discret ionary beneficia ry genera lly has 

no proper ty r ights wha tsoever  unt il the cont ingency 

termina tes or  t rust  a sset s a re dist r ibuted to h im or 

her . In  Brooke v. City of N orfolk , th is Cour t  

considered whether  the City of Norfolk and 

Commonwealth  of Virgin ia  had viola ted the Due 

Process Clause by taxing the t rustee of a  Maryland 

t rust  when none of the proper ty held in  the t rust  had 

ever  been  present  in  Virgin ia .  Although th is Cour t  

applied a  presence-focused due process ana lysis tha t  

has since been  supplanted, th is Cour t  a lso did not  

a t t r ibute the residency of the beneficiary to the 
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t rustee, and observed tha t  the proper ty held by the 

Maryland t rustee “was not  within  the Sta te, does not  

belong to the [beneficia ry] and is not  with in  her  

possession  or  cont rol.  The assessment  is a  ba re 

proposit ion  to make the [beneficia ry] pay upon an  

in terest  to which  she is a  st ranger ," Brooke, 277 U.S. 

a t  29.  Simila rly, in  Mercantile-S afe Deposit & T r. 

Co. v. Murphy, the New York Cour t  of Appea ls held 

tha t  the Due Process Clause prohibited New York 

from taxing the accumula ted income of an  in ter  vivos 

t rust , funded in  pa r t  dur ing life a nd in  pa r t  by a  

pour-over  of asset s under  the decedent ’s Will, tha t  

had no New York t rustee, New York asset s, or  New 

York source income, even  though the current  

discret ionary beneficia ry was a  New York resident .  

Mercantile-S afe Deposit & T r. Co. v. Murphy, 203 

N.E.2d 490 (N.Y. 1964), a ff’g, 242 N.Y.S.2d 26 (App. 

Div. 1963). 

 The par t ies a ffect ed in  Wayfair were 

cont ract ing par t ies each  consent ing to a  sa les 

t ransact ion .  This type of cont ractua l rela t ionship is 

very different  from one of a  t rustee and beneficia ry, 

where the beneficia r ies of a  discret ionary t rust  

normally have no say or  cont rol over  dist r ibut ions 

made by the t rustee or  the decisions of the t rustee 

regarding the loca t ion  of t rust  a sset s or  the t rustee’s 

domicile.
20

 

                                                           
20

  S ee In  re: N aarden  T rust , 990 P .2d 1085 (Ar iz. 1999) (a  t rust  

is not  a  con t ract ); RESTATEMENT (SECOND) OF TRUSTS, Sect ion  

169 comment  c (“Although  the t rustee by accept ing the office of 

t rust ee subject s h imself to th e du t ies of admin ist ra t ion , h is 
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D. Th e  Most Recen t Tru st Ne xu s  Case : 

Field in g v . Com m ission er  of R evenu e  

 

 Less than  a  month  a fter  the Wayfair decision , 

the Minnesota  Supreme Cour t  in  Field ing v. 

Com m issioner of R evenue held tha t  the t rustees of 

four  t rust s crea ted by a  Minnesota  domicilia ry with 

a  current  Minnesota  beneficia ry, but  administered 

by a  non-resident  t rustee, lacked minimum contacts 

and could not  be subject  to sta te income tax under  

the Due Process Clause.  The cour t  concluded: 

[E]ven  when the addit iona l contacts the 

Commissioner  cites a re considered in  

combina t ion, the Sta te lacks sufficien t  

contacts with  the Trust s to suppor t  t axa t ion  of 

the Trust s’ en t ire income as residents 

consisten t  with  due process.  The Sta te cannot  

fa ir ly ask the Trust s to pay taxes as resident  

in  return  for  the existence of Minnesota  law 

and the physica l storage of t rust  document s in  

Minnesota . At t r ibut ing a ll income, regardless 

of source, to Minnesota  for  t ax purposes would 

not  bear  a  ra t iona l rela t ionship with  the 

limited benefit s received by the Trust s from 

Minnesota  dur ing the tax year  a t  issue. We 

therefore hold tha t  Minn. Sta t . § 290.01, 

subd.7b (a )(2), is unconst itu t ional a s applied 

to the Trust s. 

Field ing v. Com m issioner of R evenue, 916 

                                                                                                                       

dut ies a r e n ot  con t r actua l in  na tur e”).  
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N.W.2d 323 (Min n. 2018), aff’g, 2017 WL 

2484593 (Minn. Tax Ct . May 31, 2017), 

pet it ion  to the U.S. Supreme Cour t  for  wr it  of 

cer t iora r i filed Nov.15, 2018. 

Field ing found the applica t ion  of the 

Minnesota  tax regime viola ted the Due Process 

Clause.
21

 Because of th is, the Field ing Cour t  did not  

need to address Commerce Clause a rguments.  

Field ing, 916 N.W.2d a t  334 n .11.   

VI. WITHOUT MINIMUM CONTACTS 

THERE IS  NO J URISDICTION OVER 

THE TRUSTEE 

 A cr it ica l component  of the due process 

ana lysis involves an  eva luat ion  of persona l or  in  rem  

ju r isdict ion . The Due Process Clause does not  permit  

a  sta te to exercise persona l jur isdict ion  over  an  

individual or  corpora t ion  with  which  the sta te has no 

contacts, t ies, or  rela t ions.  In ternational S hoe Co. v. 

Washington , 326 U.S. 310 (1945). 

 In  consider ing whether  a  pa r t icu la r  sta te has 

jur isdict ion  to tax, it  is impor tan t  to remember  tha t  

a  t rust  is a  rela t ionship, not  an  en t ity.  The t rust  

does not  pay tax; the t rustee does, and it  should not  

be assumed tha t  a  sta te has jur isdict ion  to tax a  

nonresident  t rustee.  This Cour t  a r t icu la ted th is 

very concept  in  2016: 

                                                           
21

 On  November  15, 2018, th e Minn esota  Depa r tmen t  of 

Revenu e filed a  pet it ion  for  cer t ior ar i with  th is Cour t .  
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Tradit ionally, a  t rust  was not  considered a  

dist inct  lega l en t ity, bu t  a  “fiducia ry 

rela t ionship” between mult iple people.  Such  a  

rela t ionship was not  a  thing that  could be 

ha led in to cour t ; legal proceedings involving a  

t rust  were brought  by or  aga inst  the t rustees 

in  their  own name.  And when a  t rustee files a  

lawsuit  or  is sued in  her  own name, her  

cit izenship is a ll tha t  mat ters for  diversity 

purposes.  For  a  t radit iona l t rust , therefore, 

there is no need to determine it s membership, 

a s would be t rue if the t rust , a s an  en t ity, 

were sued. 

Am ericold  R ealty T r. v. Conagra Foods, Inc., 

136 S. Ct . 1012, 1016 (2016) (cita t ions 

omit ted). S ee also R aym ond Loubier 

Irrevocable T r. v. Loubier, 858 F .3d 719, 722 

(2d Cir . 2017) (“[I]t  is the t rustees’ cit izenship, 

not  tha t  of beneficia r ies, tha t  mat ters for  

purposes of diversity”); Y ueh-Lan Wang v. 

N ew Mighty U.S . T r., 843 F .3d 487, 487 (D.C. 

Cir . 2016) (“a  so-ca lled ‘t radit iona l t rust ’ 

carr ies the cit izenship of it s t rustees”). 

This Cour t  addressed the limit s of persona l 

jur isdict ion  in  2017, in  Bristol-Myers S quibb Co. v. 

S uperior Court of Californ ia .  There, J ust ice Alito 

descr ibed the limit s on  the Ca liforn ia  cour t s’ exercise 

of persona l jur isdict ion: 

It  has long been  established tha t  the 

Four teenth  Amendment  limit s the persona l 
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ju r isdict ion  of sta te cour t s. Because a  st a te 

cour t ’s a sser t ion  of jur isdict ion  exposes 

defendants to the St a te’s coercive power , it  is 

subject  to review for  compat ibility with  the 

Four teenth  Amendment ’s Due Process Clause, 

which  limit s the power  of a  sta te cour t  to 

render  a  va lid persona l judgment  against  a  

nonresident  defendant . The pr imary focus of 

our  persona l jur isdict ion  inquiry is the 

defendant ’s rela t ionship to the forum Sta te. 

* * * 

 

Since our  semina l decision  in  In terna t iona l 

Shoe, our  decisions have recognized two types 

of per sona l jur isdict ion: “genera l” (somet imes 

ca lled “a ll-purpose”) jur isdict ion  and “specific” 

(somet imes ca lled “case-linked”) jur isdict ion . 

For  an  individual, the pa radigm forum for  the 

exercise of genera l jur isdict ion  is the 

individual’s domicile; for  a  corpora t ion , it  is an  

equivalent  place, one in  which  the corpora t ion  

is fa ir ly regarded as a t  home. A cour t  with 

genera l jur isdict ion may hear  any cla im 

against  tha t  defendant , even  if a ll the 

incidents under lying the cla im occurred in  a  

different  Sta te. But  only a  limited set  of 

a ffilia t ions with  a  forum will render  a  

defendant  amenable to genera l jur isdict ion  in  

tha t  Sta te. 

 

Specific jur isdict ion  is very different . In  order  

for  a  sta te cour t  to exercise specific 

jur isdict ion , the su it  must  a r ise out  of or  
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rela te to the defendant ’s contacts with  the 

forum. In  other  words, there must  be an 

a ffilia t ion  between the forum and the 

under lying cont roversy, pr incipa lly, an  

act ivity or  an  occur rence tha t  t akes place in  

the forum Sta te and is therefore subject  to the 

Sta te’s regula t ion. For  th is reason , specific 

ju r isdict ion  is confined to adjudica t ion of 

issues der iving from, or  connected with , the 

very cont roversy tha t  establishes jur isdict ion . 

Bristol-Myers S quibb Co. v. S uperior Ct. of 

Californ ia , 137 S. Ct . 1773, 1779, 1780-81 

(2017). 

This Cour t  concluded tha t  the connect ion 

between the nonresident 's cla ims and the forum was 

too weak and thus, the Ca liforn ia  cour t s lacked 

specific persona l jur isdict ion . Bristol-Myers, 137 S. 

Ct . a t  1782. 

 The 2013 decision  of a  federa l dist r ict  cour t  in  

Pennsylvania  in  Bernstein  v. S tiller dea lt  with  a  

comparable issue. There, t rust  beneficia r ies sought  

account ings and remova l of the t rustees in  

Pennsylvania  and contended tha t  the t rustees’ filing 

of a  sta te income-tax return  decla r ing the t rust  to be 

a  Resident  Trust  gave the cour t  ju r isdict ion .  J udge 

Surr ick held: 

The decla red residency of the t rust  a sset s is 

insufficien t  to give the Cour t  persona l 

jur isdict ion  over  Respondent  Trustees . 
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Bernstein  v. S tiller, 2013 WL 3305219, a t  *1 and 7 

(E.D. Pa . J une 27, 2013). 

 A cour t  will have persona l jur isdict ion  over  a  

foreign  t rustee in  cer t a in  situa t ions, such  as when it  

appoin ted the t rustee.  S ee Ohlheiser v. S hepherd , 

228 N.E.2d 210, 215 (Ill. App. Ct . 1967). Ohlheiser v. 

S hepherd  involved a  Wisconsin  resident  who was 

appoin ted as successor  t rustee of an  Illinois 

t estamenta ry t rust .  There the t rustee a rgued "a  

nonresident  defendan t  must  have cer ta in  minimum 

contacts with  the forum sta te before jur isdict ion  in  

personam can  be obta ined by service of process 

outside the sta te.” The cour t  disagreed, sta t ing “we 

consider  tha t  defendant , a s successor  t rustee of a  

testamenta ry t rust , became an  officer  of the cour t  

appoin t ing h im when he accepted the appoin tment  

by enter ing upon h is dut ies as successor  t rustee. 

Although these dut ies did not  require h im to perform 

any act  while physica lly with in  the Sta te of Illinois, 

he impliedly submit ted h imself to the in  personam 

jur isdict ion  of the cour t  of appoin tment  unt il 

discharged from his office.”    

VII. AP P LYING THESE P RINCIP LES  TO 

STATE FIDUCIARY INCOME TAX 

CASES   

In  Quill, the Cour t  indica ted tha t , under  the 

Due Process Clause, a  sta te may only impose a  tax if 

“some minimum connect ion” or  “defin ite link” exist s 

between the sta te and the “person , proper ty or  

t ransact ion  it  seeks to tax.”  Id . a t  306 (quot ing 
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Miller Bros. Co. v. Maryland , 347 U.S. 340, 344–345 

(1954)).  The Quill Cour t , in  determining the due 

process requirement s applicable in  assessing the 

va lidity of a  sta te tax, went  on  to apply the persona l-

jur isdict ion  contours it  has deduced from 

In ternational S hoe Co.: an  inquiry tha t  focuses on  

whether  the “defendant  had minimum contacts with 

the jur isdict ion .”  504 U.S. a t  307-8.   

 In  Hanson v. Denck la , 357 U.S. 235, 253–254 

(1958), the Cour t  concluded tha t  F lor ida  cour t s did 

not  have persona l jur isdict ion  over  a  Delaware 

t rustee of a  t rust  even  though it s beneficia r ies 

resided in  F lor ida .  Id . a t  254 (it  would be a  

nonsequitu r  to conclude tha t  the Flor ida  cour t s 

“should be able to exercise persona l jur isdict ion  over  

the nonresident  t rust ees” on  the ground tha t  “most  

of the appoin tees and beneficia r ies were domiciled in  

Flor ida”).  The Cour t  has repea tedly rea ffirmed 

Hanson .  S ee, e.g., Bristol-Myers S quibb; Walden v. 

Fiore, 571 U.S. 277, 284 (2014).   

 To the extent  tha t  due process limita t ions on  

persona l jur isdict ion  and taxa t ion  a re to remain 

consisten t , a  decision  tha t  expands the scope of a  

sta te’s t axing power  should concomitant ly expand 

the jur isdict iona l reach  of cour t s over  out -of-sta te 

defendan ts.  Thus, should the Cour t  decide tha t  due 

process permits a  sta te in  which  beneficia r ies reside 

to tax a  t rust  being administered by a  t rustee in  

another  sta te based solely on  the fact  of the 

beneficia ry’s residence, it  should reconsider  Hanson . 

Likewise, should the Cour t  decide to adhere to the 

pr inciple adopted in  Hanson  – tha t  a  sta te in  which 
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the beneficia ry resides does not  have persona l 

jur isdict ion  over  an  out -of-sta te t rustee – it  should 

reject  the pet it ioner’s a rgument  tha t  the presence of 

beneficia r ies in  Nor th  Carolina  permits it  to tax the 

undist r ibuted income of out -of-sta te t rust ees. 

 Pet it ioner  a rgues tha t  S afe Deposit & T rust 

Co. – holding tha t  due process does not  permit  the 

sta te of the beneficia ry’s residence to tax the income 

of a  t rust  being administered by an  out -of-sta te 

t rustee – should be overru led.  Indeed, if it  is not  

overru led, the pet it ioner’s a rgument  is foreclosed.  

To be sure, S afe Deposit  does preda te In ternational 

S hoe and, to the extent  of any inconsistency, it  

should be reconsidered.  But  S afe Deposit  does not  

appear  to be inconsisten t  with  the In ternational 

S hoe framework.  In  Hanson , applying the 

framework, the Cour t  concluded tha t  the residency 

of the beneficia ry was an  insufficien t  contact  for  

jur isdict iona l purposes, thus suggest ing tha t  S afe 

Deposit’s ana logous conclusion  in  the tax context  is 

not  only consisten t  with  the framework but  

compelled by it .  In  shor t , should the Cour t  decide to 

reconsider  S afe Deposit , a  simila r  reexamina t ion of 

Hanson  would be in  order .
22

   

                                                           
22

 Another  lin e of au thor ity implica t ed by a  decision  to make the 

ben eficia ry's residence determin at ive r ela tes to the applica t ion  

of diversity-of-cit izen sh ip ju r isdict ion  in  th e con text  of t rust s.  

The Cour t  h as h eld tha t , where a  t rust  is a  par ty, th e 

cit izensh ip of the t ru st ee, not  th e ben eficia ry, is con t rolling for  

diversity purposes – t r ea t ing the t rust  a s a  rela t ionsh ip 

between  t ru st ee and beneficia ry and n ot  a s a  sepa ra te en t ity.  
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 Taxing the t rust ee based on  the contacts of 

the beneficia ry with  the taxing sta te appears to be a t  

odds with  the thrust  of the In ternational S hoe 

framework.  The inquiry under  the framework is 

whether  the taxed par ty (or  the t ransact ion) or  the 

defendant  in  the jur isdict iona l context  has the 

requisite contact  with  the sta te asser t ing it s t axing 

power  or  it s ju r isdict ion .  Imput ing the contacts of 

the beneficia ry to the t rustee would en ta il a  different  

inquiry.  Thus, should the Cour t  decide to adopt  a  

pr inciple tha t  imputes the beneficia ry’s contacts to 

the t rust ee, it  may want  to explicit ly adjust  the focus 

of the In ternational S hoe framework.  Fur ther , an  

ana lysis tha t  seeks to tax the t rust ee based on  the 

beneficia ry’s residence should take in to account  the 

specula t ive na ture of the connect ion  between the 

t rust ’s income and it s beneficia ry.  As suggested, in  

the overwhelming major ity of cases, the beneficia ry 

does not  have a  vested r ight  to the t rust ’s 

accumula ted income and may indeed never  become 

ent it led to receive it  – thus ra ising the quest ion 

whether  it  is appropr ia te to make relevant  the 

residence of such  a  beneficia ry.   S ee Brooke v. City of 

N orfolk  a t  28 (impermissible to make the beneficia ry 
                                                                                                                       

Am ericold  Realty T r. v. Conagra Foods, Inc., 136 S.Ct . 1012 

(2016) (t r adit iona lly, t rust  “not  considered a  dist inct  lega l 

en t ity, bu t  ra th er  a  ‘fiduciary rela t ion sh ip’ between  mult iple 

people”).  If th e Cour t  adheres to th is concept  of a  t rust  as a  

rela t ionsh ip, it  would seem tha t  th e con tact s of a  ben eficia ry 

with  a  sta t e sh ould n ot  be imputed to th e t ru st  – no more than  

the con tacts of on e con t ract ing par ty sh ould be imputed to 

oth er  con t r act ing par t ies.   Thus, shou ld the Cour t  decide to 

impute th e con tact s of the ben eficia ry to the t rust ee for  

purposes of st a t e taxa t ion , it  may want  to reconsider  th e 

t rea tment  of t ru st s for  diversity purposes. 
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pay tax on  proper ty “not  with in  her  possession  or  

cont rol”). 

 

CONCLUSION  

 The American  College of Trust  and Esta te 

Counsel is gra teful for  the oppor tunity to br ing these 

issues to the a t ten t ion  of the Cour t . 

Respect fu lly submit ted, 

 

   Rober t  W. Goldman  
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   Naples, Flor ida  34103 

   rgoldman@gfsesta telaw.com  

   239-436-1988 

   Counsel for  Amicus Cur ia e
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